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COMPLAINT

Complainant files this complaint under 2 U.S.C. § 437g(a)(1) against Steve Daines for
violating the Bipartisan Campaign Reform Act's strict ban on candidates spending "soft

money," 2 U.S.C. § 441i(e), as described below.

A. Facte

Steve Daines is a businessman located in Bareman, Montana. He was the 2008
Republican nominee for Lieutenant Governor of Montana; he was not elected. Daines
is also believed to be "testing the waters" for a candidacy for the United States Senate.
Newspaper accounts have reported on the speculation that he is planning to run against
Seneton Jon Taster;' an Imamet wek page already exists ta draft support for his

candidacy.?
At the same time, Daines has produced and aired an advertisement that promotes his
candidacy and attacks Senator Tester.® Underthe guise of an attack on Senator

n High Gear," Billings Gazetta (June 19, 2010), available at
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Tester's vote for health care reform and a request to call Senator Tester to change his
mind, the ad feutures Dalmes's picture, and a voiceover in which he seys:

I'm Steve Daines, a fifth-generation Montanan, and like you,
I'm disappoinied with just bow oct Gf ieush Max Baunus and
Jon Teatzr are with Montana's taxpayars. They've turned
deaf ear to us on bsalthcare, creating a bill forcing avaryona
of us to buy insurance or faoe fines, and also forcing us to
fund abortion on demand. That's just wrong, and we need fo
let them know it.

Throughout this dhtllbu, Steve Duines's picture and name take up roughly half of the
screen.

The advertisement states that it is paid for by Common Sense Issues. That
organization's website makes clear that it is actually a corporaﬂon that claims tax
exemptinn uader saction 5&1(c)(4) of the Internal Revenue Cc:de it does nat appear to
place any contribution limits or source resisictions on donatiens;® nor is it registered with
the Federal Election Commission (FEC).

B. Legal Analysis

Daines is exploring a run for federal office. At the same time, he is using soft money to
air an adventisnment that in both an attack on his opponent, and a promotion of his own
biography and beliefs. In doing so, he is attempting to have the best of both workis:
engapgiog in politizal compaign notivity withaat baving 1o play the restristions ageinst
fedaral candidates raising ar spending saft money. Thig blatant disregard for fademl
election law cannot be permitted.

1. Daines is a Candidste for Federal Office

The definition of & "tandidete” is onw who has raised or spent in excess of $5,000, or
given consent to another person to do s0.® On information and belief, Daines has
already raised or spant mare thaa $8,000 on his canigaign ta run for the United States
Senate under the "testing the waters" provision, a regulatory exception that permits
individuzls to raise and apand litnited fancls "swiely for the putpose of datoamining
whether an individual showid becoma a candidate.”

Complainant believes that Daines is going to announce his campaign imminently. Itis
thus possible that Daines has already willingly Become a "candidate,” and that withimr
fifteen days he will file the required FEC Fomm 2 reflecting thek fact. If not, however,
then Dainss is likely stitl attsmpting to take refuge unddr the "testing the waters"”
provision.

See DS/ : O MO
'zusc § 431(2).
741 CF.R. §100.131(a).
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However, by airing this advemsement Daines has forfeited any right to this exception.
The "testing the wateas" provision is "not applicable to individuals who tmve decided to
beceme candidswin."® The regulation previdus emnnplos of activity that Indicwte that an
indiviriuai hirs decided to bectene a sardiuatn, theugh they am ot exxlusive. Amosg
the exmeiplas in the tme of "genaral ptﬁlir pulitiee! advaatising 1o publicize his or har
infemtion to campaign fer Faderal ¢iEine."® Neie that thame is no mquirement thst stch
advertiging axprassly. advocate his eloction.

It is impossible to view the Common Sense Issues advertisement as anything but a
campaign ad for Daines. While roughly half of the advertisement is.styled as run-of-the-
mifi issue advocacy, there is o reason Wiy a grassroots lobbying communication would
feature Dahvas's picture, veice, or biography. These asdRticns to the ad serve re
plausibs parpose ih an issues ad; ey om irrelmmnt to the purportedd message that
viewuss e iv tantdat their senmtaes on » teginiative issim. The anly plapsibie
explanaiibo is that wis advartienrnent is nreant fo promete Dnines's candidecy againat
Senator Tecter.

As Daines is engaging in campaign activity, he is no longer eligible for the "testing the
waters" exemption; he must file a Form 2 with the FEC, and he must obey the
restrictions placed on federal candidates.

2.  Dainus has Spbrt Soft Money on Ehalf of his Compaign

Perhaps the most important provision of the Bipartisan Campaign Reform Act is the ban
on federal candidatas trising or spanding any funds in conrantien wiil1 an alection fer
federal office, unless those funds are sutﬂ'ect to federal contribution limits, source
restridtions, and reparting requisaments.’’ This restriction ia at the heart of tha 2002
campaign finance rafarm efforte.

This restriction has bewn blatantly violated by Daimes. He has created an ad featuring
hirrrseif, with no "reasonable \hterpretation other than an appeal to vot for" him and
aguinst $ermtor Tester.'"! And he hus aired this ad using the soft money raised by
Common Sense Issues, Inc. — money raised with no regard to federal limits, source
reshrivtions, or reporitury reguirements.

Deaines may believe that he is not yet & "cendidate” within the meaaing of the law. He
may believe that he is therefore able to raise and spend federally-restricted
contributions to "test the waters" while at the same time waging a stealth campaign -
suing unlimited corporate funds. But the FEC's regulations do not permit this ruse. By
airing what can only be construed as a campaign ad, Daines has become a candidate,
and He must abide by all the restrictions and prohibitions placed on federal candidates.

. ; /d. § 780.131(b).
% 1d.

"’ | 2USC. § 441i(e)(1)(A).
Y See FEC v. Wisconsin Right to Life, 127 S. Ct. 2652, 2667 (2007).
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Daines's use of soft money to promote his campaign is a core violation of the Federal .
Election Campaign Act. We request that ve be enjoined from further violations and be

fined the maximum amount pemmitted by law.
Sincerely,

S

David Benson

SUBSCRIBED AND SWORN to before me this 8th .day of November, 2010.
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